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January 21, 2010
CONFIDENTIAL

Office of tho General Counsel
Federal Blection Commission
999 B Stroet, NW
Washington, DC 20463

Re:  Matter Under Roview 6225
Dear Madam or Sir:

mmhmmmummdbym@nmwmnw
Inc,, WIMMPACMM'IFmﬂWW M. Tesch relies on
mmumumumm;mmwmmm
the nature of polling, travel, *“Tlaying] the groundvwark for a campaign.” and “field work,” as . -
Attomey General Shurtieff was testing the waters for & Senate compeign.” Showing a
of the lnw, Tesch firther cisirns that the joint fundmising arrangements

carefully constructed by Friends for Shurtieff Inc., PAC for Utah’s Future, and Shartieff Joint
Fund are somechow in violation of the MoCain-Feingold provision at 2 U.S.C. § 441i(e)
mu.wm of such candidate, or an affilisted entity not solicit,

receive, direct, transfer, wﬂmummmmumum
impermissible). Last, he sets forth his unverified assumption thet an ey of Senate campeign
expenses have either been kept from FEC-filed reports, impropetly advanced by Guidant
MGWWWPAChUﬁ%M‘

As will be explained hereafier, all of the Complainant’s charges are based on mere supposition,
or fiacts that do not constitute any violation of the law. The Commission should find no resson to

'Mmmwwhmamcomdnmmw
himself was ever received by him or his representatives, this letter will attempt to address certsin

. claims asserted by the Compisinant that could be deemed against the Attorney General. The

hope is that the Commission will not mistakenly assume some allegation or issue needs o be

explored for lack of a response on point.

? These phrases, “Tlaying] the groundwork for & campeign” and “feld work,” are amorphous in
muammumudmmumﬁrﬂmmm

See 11 CF.R. § 111.4(0)(3) (compiaint “should contain a clear and concise recitation of the facts
mm.mmmummwﬁmmu
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believe that any violation oocurred. Initisting an investigation to go over the expenses of
committocs associated with an active Attornoy General o determine whether an item hero or
there could be said to relate more to0 & U.S. Senate campaign than to an Attomey General
function, or relate more to some amorphous political goal than & purely non-clection purpose,
muhlmqpﬁclﬁonofcomﬁmmuﬂmw“hﬂnnmofm
people who have moved on to other business. Friends for Shurtieff and Shurtieff Joint Fund
have followed the FEC's rules on joint findraising and McCain-Feingold constraints and have
fully attempted to assure that no impermissihle funds have been raised or spent. Guidant
Stratogics has operated in the normal course of business as a campeign consulting firm that
handles a broad array of functions.

Eactaal Becksround sad Avnlication of Law

mmwm commiltes account. For scveral years Attomey General
Shurtieff has been a significant figure on the Utah political scene. He was elected Attorney
Gmdhm.m&m.ndzhn:nhhm.nuﬂ%;:ﬂm
Mm; Unduuuhlm ﬂ‘:ynm prohibitions or limits on the
roceipts accepted by Shurtieff 2008.¢

The oxpensos of Shurtleff 2008 inciude travel to various spesking cvents or moetings where he
appears in his capacity as Attormney General, not as a candidate for state or federal office. They
also include occasional expenses for signage, brochures, and trinkets bearing his name to

3 Utsh law conternplates that an elected official maintsin such sn account to pay for this type of
expense. Utah Code § 20A-11-201 requires that an officeholder’s personal campaign committee
deposit “public service assistance™ (defined at § 20A-11-101(35) as resources provided to an
officeholder “to defiuy the costs of functioning in a or aid the officcholder to
communicete with the officeholder’s constituents™) in one or more “scparate campaign socounts
in a financial institution.” Another provision, § 20A-11-(4)(s), prevents & person who no Jonger
is a candidate from expending funds in & campaign account where that would ceuse thet person

“s0 recognive the moniecs as taxable income under foderal tax law.” MMha
campaign account for officsholder expenses does not cause the officeholder to recognize income
where the expense would be allowsble as a businoss expense deduction if inourred by the
officcholder. See 26 U.S.C. § 527(e)(2); se¢ also Kindell and Reilly, Election Year Issues
MmM.4lHl1.W¢W The
Commission will note from a review of the Shuxtieff 2008 reports filed with the Utah Lt.
Governor’s Office (available af hitps:/gval.utah.gov/disclosures/) thet several donations were
made in 2008 and 2009 10 charitable organizations. Payments for such donations Hkewiso are
not treated as income to the officsholder (see 26 U.S.C. § 527(d)(2)) and are thms permissible
under Utsh law (as well as foderal law).

4 Poliskoff and Dyer, Lobbying, PACs, and Campaign Finance: 50 State Handbook (West
2010), p. 1,439.
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fixcilitate identificstion and public awareness of his office when he appears at non-political
eovents like parades or issue group events. None of these signs or trinkets have any refierence
other than the Attornoy General’s name and title. mmwmmm
on which the Ationey General has beon working in his capacity as the State’s top logal officer,
Mhﬁmmbmeﬂﬂmum Copies of the materials just described are
at Exhibit

While the Attorey General has not made sy plans regarding seeking re-clection, he has nover
M&Mbmmnﬂ&%ﬂm«munmw-muhy
the groundwork for a re-election effort.

The non-federal PAC. Attorncy General Shurtleff also has been involved with a Utah-registered
loadership PAC, PAC for Utsh’s Future (“the PAC™), since its inception about a year ago. As
with Shurtiefl' 2008, there are no Utah limits or prohibitions qplh!hbbuedpbofﬁelmc
or contributions or transfiers it makes to Utah campeign committecs.” While this PAC

3 The reality is that during the time that Attorney General Shurtieff was a foderal candidate
(May 20 through November 3, 2009), Shntioff 2008 findraising and spending related aimost
to his official functions as Attomey General. To the extent it theoretically could be
said to be in connection with the Attomey General’s own ro-election, the law would permit the
reising and spending of “soft money.” s..zu:c.suu(oxz)(pmuumu
candidate to raise and spend soft money for own nonfederal election) and § 441i(f)(2)
mmmwmmmmww
empdp ifmllsm oo umlmlyhﬁi:dm&Hn). 'l‘ll.i;““il fow
oven or were a
mmmumum (5/27/09 $1,000 Morgan Philpot for Vice
Chair; 5/27/09 $1,000 Craig Tischner; 5/27/09 sl.soo Sait Lake County GOP; 6720009 $250
JﬁWLMMNhM&Mmm fonded by
federally permissible funds as a result of previous transflrs from PAC for Utah's Future which
consisted in past of parmissible funds. See Shurtieff 2008 report and PAC for Utah’s Future
report covering 2009 activity, available of httpe://gval.utah. sov/disclosures/, In the period
mmmmmmmcmammmooommm
ending on 6/20/09, the PAC received contributions totaling $1,715 from individuals (Ockeys
4/17 $300; Jokiiks 4/21 $200; Anderson 4/21 $300; Zamirs 4/28 $300; Diax 4/28 $50; Muphys
mmmmmmmmsssymmmmme,mmm
partiierships (Chapman Cutler 4/16 $1,500; Ballard Spahr 5/8 $1,500; and Dickstein Shapiro
6/12 $2,500). The Commission should allow the campeign reasonsble flexibility to trest the
M%ﬂ%ﬂﬂdbmhhmmm See
associsted with foderal candidste allowed to mske contributions %o committees as long as
x—u-u;mmmmmm permissible fands

¢ Sesn. 4.
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theoretioally could have & broader foous, in actuality it hes fonctioned almost exclusively to raise
fonds that end up being transfrred to Shurtieff 2008 o pay for Atiorney General Shnxtief’s
offiosholder expenses. Oocasionally, it has devoted resources to charitsble organizations (c.g.,
2/23/09 $1,000 Utah Food Bank; 428009 $10,000 Univ. of Utsh Crimson Club Footbell
Program; 9/8009 $700 Days of ‘47).

As will be analyzed further, infra, there were a fow contributions from corporate sources
received by the PAC just after the Attomey General beoame a U.S. Senate candidate, but these
represented contributions that were raised and spent for non-clection purposes, as just desceibed.
Moreover, thoy were contributions that apperently were solicited begfore tho Senate

began. There were a fow small-scale donations by the PAC just after candidacy to certain party
committess in Utah, but these should be deemed de minimis, and there were sufficient
permissible funds (hard dollars) raised to cover these cutiays. As for the joint fundraising
srrangement involving the PAC, it was s legitimate effort f0 raise funds for a separste account of
tho PAC that has not and will not generate any spending whatsoever by a foderal candidate or
sffiliated group of soft money in connection with any election. _

The polling expenses. mmmmm.mhmm
Govemnorship or the U.S. Senate in February of 2009. (EHe actually decided to become a U.S.
Senate cendidate and made the related announcement on May 20, 2009.) hﬂn,l'olnlry
timefiame he engaged Guidant Strategios—a well-regarded,
political consulting firm—to help with testing-the-waters poﬂh’hddhllmum
the Governor’s race or the U.S. Senate race was his best option.” This polling project involved
surveying in February. The costs were properly allocated S0/50—half as testing the waters
activity related to a poteatial Gubernatorial race and half as testing the waters activity related to a
Senate race. Guidant Strategies sent a bill to the testing the waters
committee for the potential Senate race on March 10, 2008.* The value of this billed smount
($10,500) was properly Mumﬁhdﬁw&u%ﬁmﬁr
mummwmnmg hm.wu'y was made to assure that

7 Catlry McKitrick, “GOP Races: mmmm;"mmmﬂyw,m
(describing Guidant Strategies and the experience of its principal, Jason Powers).
'Amofonmmwumqummmhm-mz.
’Amdmuofumhmsma As the Commission knows, &
committes formed by a person who is just testing the waters for a foderal race does not trigger
Wm;wmwmnﬁmmmw almmu-).
::.ﬁwo:f"m' 2U8.C.Q431(2); 11 c.r.n.;ﬁo.a(n). Commission
reguiations clarify that and expending funds for “determining whether an individual
should become a candidate” does not corstitute the raising of “contributions™ or making of
“exponditures.” 11 C.F.R, §§ 100.72, 100.131. Examples provided in the regnlations include:
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the polling effort was handled according to the FEC rules, and there was no improper credit
extension or obfuscation.

The travel costs. The Attornoy General made an official trip to Washington in March o attend a
mecting of the National Association of Atioreys General (NAAG). The air
transportation, and meal cosis were paid by the Attomey General’s official State
except for the isolated meal costs for by NAAG at conference events. While there
wero & fow brief side mootings arranged for the Attomey General to discuss a potential Sensto
or consultants, there were no expenses incurred

candidacy with Republican party representatives
ﬂﬁuhhmmuhnﬂmm&ﬂm@ﬂuhﬂmﬂhnumpwuhu

Nmu&mudmknmqmmmgﬂnuhﬁhmmhuﬂmpnMuadﬂb

twﬁuhxgrpnﬁﬁpﬂhﬂuandeuumntﬁbﬂﬂwﬂnﬂh
|uMwhpuﬁ:mE;m:Lﬁdh Here there was no incrementsl campaign-related
cost. Accordingly, all aspects of the Washington, DC trip were fully compliant with FEC rules.

The jeint fundraising arrangement. Bocanse the Attorney General had a history of raising
funds successfully through an event known as the “Shurtieff Shotgun Blast,” and because the
PAC for Utah’s Future with which he had been associated had s history of using fondson
ocossion for good deeds that didn't relate to eleotions, his advisors and his logal counsel hielped
aﬂmmmﬁMdﬂnﬂntuumhuwﬂmwﬁhu&ﬁmnmumpbuda
separate non-election account set up at the PAC. The Complainint accurately quotes part of the
222:;:qumMubamanhhmmdmnwwmqmu1hmn

“conducting a poll, telepbono calls, and travel.” Id. Once the Attorney General became a
“candidate” on May 20, 2009, the obligation t0 register & committes emerged, and the first report

" . due was properly filed on July 15, 2009, reflecting the amount owed Guidant Strategies for its

amhnhﬂﬁuﬁmmuhujhmmnmunnpmMumthﬂhl
was paid on July 7, 2009, as reflected on the report of Friends for Shurtieff Inc, dated Oct. 15,
2009, p. 27. This occwred as soon as the latter committee raised sufficlent funds.

1 FEC Advisory Opinion 2002-05 (Mayor Ann Hutchinson), m'-mdm
Washington for an official event, clarified application of the FEC's travel expense
allocation rules in conjunction with the nower personal use rules that clearly contemplated more
flexibility in allocating travel expenses thet entailed purposes. The Commissionheld .
that the full cost of the airfare for getting to and from W could be considered an official

" expense psysble from government sources, even though there was some

mmwmmumnmm"uum' mumupnm
campaign finds or with personal finds of tho official.
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Contributions are not tax deductible as charitable contributions. Shurtleff Joint Fund is a
joint fondreising committes benefitting Friends for Shurtleff Inc. (principal campeign
committes of Attormey General Simrtieff’s senstorial campsign) and a non-election
sccount of PAC for Utah’s Future (a Uteh registered commities). Contributions
permissible for the senstorial committes will be attributed to the senatorial commitiee.
(Individuals, sole proprictorships, partnerships, and LLCs treated as partnesships may
ocontribute $2,400 per election, and federal multicandidate PACs may contribute $5,000

pex election.) Other contribution amounts will be attributed to & separste acoount of PAC
mm-muwhmmwumm
donations, or other purposes permitied by law. Notwithstanding the allocition described,
a contributor may designate a contribution for a particular participant, subject o logal
allowances. Cotporstions, labor organizations, foreign nationals, and federal government
contractors may not make contributions to the senatorial committes. If a contributor
makes a contribution that would exceed the amount pecmissible for the senatorial
committes, the allooation of the contribution will be adjusted. All contributors will
receive notice of how their funds were allocated. Ploase note that federal law prohibits
any contributor from being reimbursed by another person for g contribution.

In accordance with FEC regulations stating expressly that political committees (like Friends for
Shurtieff Inc.) "lnlyminjoht mmmmmwm

qum joint fundraising committes was formed to
mdwllnuﬁlllllteould ‘This joint fundraising committes, Shurtieff
Joint Fund, registered with the FEC on Auus.m

Using the “Shurtieff Shogun Blast” promotion, the process entailed depositing in the Shurtieff
Joint Fund any contributions from federally permissible sources so that amounts attributable to
hpmmmumhmwumm Any smount that could
mum&mmm"bNWhﬂuMMoﬂAC

for Uteh's Future. Any mibuﬁnuﬁmﬁhgy sources corporations)
mbb:dqndulhhmn-duﬂm PAC for Uteh’s Future. &Hh

1111 CFR § 102.17()(1)Q); see also 11 CFR. § 102.17(a)2).

“mmmmmmnnu&ummp&: “If one or more
pﬂr-mmmum Act, the pasticipant
eatablish a second depository account for contributions received from prohibited
muwmmwmmwummm The
in the joint fundraising effort and the campaign’s counsel crested a written joint

agroament fo 11 CF.R. § 102.17(c)(1) that laid out the planned proccss
hcibdmhmvihﬂon(thdﬁaw). See Exhibit 4.
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As it turned out, only five checks totaling $4,125 were deposited in Shurtieff Joint Fond, and

" these were fully attributed as contributions for the benefit of Friends for Shurtieff'® The rest of

hmmmazmm‘mmmmerChUﬂ.
Future, and those were deposited in the separste non-election sccount of that PAC.'4

For expensce, the participants must ascertain what respective portion of the overall proceeds is
sttributable to Friends for Shurtieff Inc. and what portion is attributable to PAC for Utah's
Future. The allocsble expenses are to be paid 0 thet, ultimately, mlyglhdnﬂnhbbb
Friends for Shurtieff Inc. are used to pay the foderal share of expenses.™ As it turned out, most
of the funds raised for the event were sttributable to the non-election account of PAC for Utah's
mwwmum»ﬁmhvuyﬂlﬂeﬂudwm”nuh
Shuntleff Inc.'* Shurtieff Joint Fund and the participsting committees have been and will
continne to be very careful to assure that no advances from prohibited sources were or will be
made in the process of paying for the foderal share of axpenses associated with the joint
effort. vmmuuuwmuwwmmnymm

inw.lohurmd.ﬁd-mywﬂmhm for Shurtieff Inc., or & two-check

approach whereby foderally funds are used o pay the foderal share. In sum, the
mmmWMbMQhquWthbm
fundraising regulations.

Mﬂ'ﬂuﬁmm_uhmnﬂnuﬂmm When
planning the joint fandraising effort, Attornoy General Shustieff, Friends for ShurtlefY Inc., and
the other committess associsted with the Attorney General were fully sware of the provision at 2
US.C, § 441i(c) that provents a federal candidate, his agent, or an entity directly or indirectly
with either ﬂnf morgfadercl alaction. muwmwgm

a or
mwmmmmmhmmph‘_m

13 See bank statenonts for Account | attached as Exhibit 5.

. 14 See benk statements for Account | attached as Exhibit 6.
. 19 This is in accordance with 11 C.F.R. § 102.17(c : “TTThe

ising representative
shall calculate each participant’s share of expenses on the percentage of the total receipts
each participant had been allocated.”
"Mmbuﬁmnuﬂnﬁhhﬂﬂlﬂﬁhﬂqﬁwﬁuhl
timeframe, the joint findraising committee reported all the receipts associated with the event.
This corresponds with the FEC’s reguiation at 11 CF.R. § 102.17(c)(8)(): “The fimdraising
representative shall report all finds recdived in the reporting period in which they are recelved.”
The for this period fully itemized the contributions received from prohibited sources that
were wmmwoﬂA&:M'ﬂmwhjm
repotting o amount figure in memo format. regulation goecs on o
mm«mwwa%mmmmm
the reporting period, if any, as a memo entry.”) The “over-reporting.” if you will, will be
cotrected via an amendment of the report in question.
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structured carefhlly so that any soft money prooeeds would be strictly segregated from any
account that would be used for election activity. The solicitations are sbundantly clest that no
soft money proceeds are being solicited for any election purpose. As noted earlier, PAC for
Utah's Puture—though a political organization registered under Utah campaign finance laws—
had supported non-election-related functions in the past, and it was logical to creste a new
separate account of the PAC that would be isolated for more non-election-reisted activity.

Indeed, that was done, and the proceeds from the joint fundraising event that were placed in the
sogrogated non-election account have pot been used for any glection expense, according o the
best available gnidance from the FRC itsclf. For hh:qmm‘mh
sogregated non-election bank account statements 6) was for a $20,000 transfir to PAC
for Utah"s Future to enable it to make charitable contributions to Utsh Meth Project ($5,000),
USA-ALL ($2,000), and Letters fo Soldiars ($1 and payments to cover Attorney General
expenses rolated to official duties (sbout $11,860)."" Other payments from the non-clection
account have been used to pay ity share of the joint findraising event expenses.

‘The FEC guidance, reflected most recently in the sdvisory opinion issned to Ilinois State
Representative Elizabeth Coulson (Advisory Opinion 2009-26), clarifies that the following
mmwhﬁunrbyamﬂnlpdiﬂdwmum

a federal dlection: (1) whether there is any solicitation of
funds for a federal committes, (2) whether there is any express advocacy, and (3) whether any
information generated will be provided to a federal committes. Clearly, none of those factors
apply to the expenses made from the segrogated non-election account of PAC for Utah's Future.

a a
officsholder/federal candidate are in connection with a nosyfederal election: (1) whether there is
any solicitation of donations to a nonfederal campaign, (2) whether there is any express
advocecy involved, and (3) whether the expenses instead are tied 10 & State offiocholder’s dutige
and consistent with similar prior officcholder expenses. Again, there is nothing to suggest that
any of these factors could Iead to a conciusion thet any expenses from the PAC’s segrogated non-
election account are in connection with & nonfederal election.

‘The commitment made by all the participants in the joint fundraising effort—a commitment that
wﬂhhﬁ—hbdﬁﬁhhw&mhmm«h
farther exponses related to the Attorney General’s dutics as & holder of State office.

Post-candidacy raising and spending of ether fends. Since the date of Attornoy General
w-mmnmamm.mmmwrmm

17 This can be tracked by examining the PAC for Utah’s Future report for 2009, available at
bitpe://gval.utsh.sov/disclosurey/.
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MaMMMMMbyhPAC.“ Only thres of the contributions

Works $18, Nu §kin 63 ad America
112031.503;."'“““ 3/26, $13,000; $2,500; Reynolds

The receipt of these funds was not a violation of 2 U.S.C. § 441i(e) because, as described earlier,
during the Attorney General’s candidacy, PAC for Utsh’s Future has used its resources almost
exclusively to pay for the Attorney General’s constituent service fanctions, i.e., expenses that
relate to his duties as a holder of State office rather than any election function. Also, as noted at
p- S npra, some PAC fimds were used for a charitable donstion that likewise has no connection
with any election (/809 $700 D!yuf'ﬂ). mmmumhmmwm
PAC sfter Attorney General Siurtleff's foderal candidacy should not be deamed funds received
in connection with a federal or nonfaderal election. Further, the best recollection of campsign

corporate
General Shurtioff made his decision to become a federal candidate.

With regard to any claim that & fow small PAC disbursements going to local party groups should
mmmmuhmmhmmmmh
mmmmu:;amm«mnmmum
mmm.mnmummaw

sny election-related activity is being funded with federally permissible funds.

minor disbursements going to party groups (Utsh Republicsn Party 6/3 $500 boodl
United Air 6729 $1,180 dlﬁteﬁr‘l 'oung Republicans; Univ. ofUtholI'anﬂm "
$7s mm mn3 3425.20 Young Republican donation), it can be demonstrated
:’EPACHWMMMMbmﬂBMd-&d

Mdﬂl&nw. The Compiainant mskes an unfounded suggestion that Guidant
Strategics somehow improperly assumed certain functions or improperly extended credit to
Priends for Shurtieff Inc. mmwmmumw

campaign consulting secrvices—extended credit in the ordinary course of its and on

viewed at
I’u

2 See Advisory Opinion 2007-26 (fIL. State Representative Asron Schock) (nonfoderal
committee associated with federal candidate allowed to make contributions to party committees
s long as ressonable accounting method would demonstrate sufficient federally permissible
funds availabls to cover),

3 In the period the month bedbre the first of these disbursements to party groups and
ending on the date of the last of the disbursements m ISJ.bPACM
$4,000 from partnerships ($1,500 $/8 Ballard 2 Dickstoin Shapiro
LLP). Sse PAC for Utsh's Future 2009 report, available af

1 The January-December 2009 roceipts and disbursements of PAC for Utah's Future can bo
hitp:/gval.utsh.gov/disclomres/.
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torms materially indistinguishsble from those provided to other clients. 2 As noted eartier, the
initial polling sexrvices provided in February during the testing the waters phase were billed to the
then-unregistered account on March 10. Similar billing practices were followed throughout the
period for the broad ssTay of services provided. Mﬁhﬂﬂhbﬂmm
peyment on the bills to the extent funds have been available.®

There have been absolutely no improper extensions of credit, and the Friends for Shurtieff Inc.
reports have fully disclosed the debts owed or payments made to Guidant Strategies. The
mahwmmumumym
Conslnsion

mmmuhmﬁmﬂﬁnﬂmmhmwm

expenses, o creato & separate fundraising account for handling non-election proceeds and
Mm&mmmummwanmm«m

fwdﬂmmnd:‘hwdu m;h;ngﬁmfolbw mj:;‘of
business Whiile the many technical aspects of complying with the FEC's
fundraising and McCain-Feingold restrictions are i used their

Respondents
best efforts to assure such compliandé. The Attorney General’s run for foderal office bas ceased,
and the FEC should close the flle in this matter 30 all can move on to work that lies shead.

Sincerely,

Soott E. Thomas
(202) 420-2601
thomasscott@dicksteinshapiro.com

ST/st

2 PRC regniations provide that sn extension of credit is not a contribution if provided “in the
ordinary course of the person’s business™ and under terms “substantially similar to extensions of
uﬂubmwoﬂﬂdmﬁumddnﬂnﬁnddndm ‘11 CFR. § 100.55.

B See Bxhibit 2.
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